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 1.  TIME:  9:00   CASE#: MSC09-00536 
CASE NAME: HD-PRODUCTION VS. LIBERTY SHOW 
HEARING ON MOTION TO/FOR AMEND JUDGMENT TO ADD DEFENDANT'S ALIAS 
NAME FILED BY HDO-PRODUCTIONS, L.P. 
* TENTATIVE RULING: * 
 
Plaintiff HDO-Productions, L.P.’s motion to amend judgment to add Defendant’s alias name is 
denied.  Plaintiff seeks to amend the judgment to add the name “Donna Simpson” as an alias to 
defendant Donna Payton.  The sole support for the Motion is the Declaration of Steven A. 
Booska, in which it is stated that “[t]hrough our research we have determined that the defendant 
has another alias name of Donna Simpson.” (Par. 3.)  This conclusion is insufficient.  Plaintiff 
must provide a declaration setting forth actual evidence supporting the necessary showing. 

  

  
 2.  TIME:  9:00   CASE#: MSC13-00792 
CASE NAME: METLIFE VS. ZYLA 
HEARING ON DEMURRER TO 2nd Amended CROSS COMPLAINT of ZYLA FILED 
BY ONE REVERSE MORTGAGE, LLC 
* TENTATIVE RULING: * 
 
 The matter was set for hearing on the demurrer of Cross-Defendant One Reverse Mortgage to 

the Cross-Complaint of Elizabeth Zyla, initially filed January 17, 2017 and continued to this date.  

The Court file shows that on February 16, 2017, cross-complainant Zyla filed a dismissal of the 

Second Amended Cross-Complaint as to defendant One Reverse Mortgage.   In addition, the 

Court received an additional dismissal, with prejudice, on May 30, 2017.  Accordingly, the matter 

is dropped from calendar. 

 

  

 3.  TIME:  9:00   CASE#: MSC14-02092 
CASE NAME: TAN VS WONG 
HEARING ON MOTION TO/FOR CONSOLIDATE FILED BY KWONG CHING WONG, 
FANNY SIU PING WONG 
* TENTATIVE RULING: * 
 
 Defendants Kwong Wong and Fanny Wong (“the Wongs”) move to consolidate this unlimited 

jurisdiction civil action with a civil action, C16-02040, arising from the same tenancy and 

between the same parties.  The action initially was filed as an unlawful detainer, RS 16-0235, 

but Rulian Tan (plaintiff in this action, defendant in the unlawful detainer) vacated the premises 

on the eve of trial, and the matter eventually was converted to an ordinary civil action. 

Previously, the Court denied a motion to consolidate, but this was when the later-filed matter 

was an unlawful detainer.  Under those circumstances, the Court concluded that consolidation 

would be inconsistent with the summary nature of the unlawful detainer proceeding. (See Lynch 

& Freytag v. Cooper (1990) 218 Cal.App.3d 603, 608-609.) 
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Now that the more recent matter is simply an action for damages arising from the tenancy, the 

previous considerations no longer apply.  Claims in both actions arise from the same tenancy, 

the same series of transactions, and involve the same witnesses.  Thus, they involve common 

questions of law and fact within the meaning of Code of Civil Procedure section 1048. 

Tan argues that consolidation would prejudice her ability to obtain insurance defense counsel, 

but offers no explanation for why this is the case.  She further argues that she intends to file a 

motion to disqualify the Wong’s counsel, but it appears that if this is an issue, it would be an 

issue in both cases.  Finally, she contends that consolidation would expose her to contractual 

liability for attorney fees in both cases, in contrast to the current situation in which fees are only 

an issue in the former unlawful detainer.  If it ultimately becomes an issue, the Court has ample 

authority to award attorney fees only with respect to those claims for which there is an 

applicable contractual fee provision. 

Accordingly, the motion to consolidate is granted.  Case C14-02092 is the lead case, and all 

papers shall be filed under that case number and will be made part of that file.  

 

 

  

 4.  TIME:  9:00   CASE#: MSC14-02092 
CASE NAME: TAN VS WONG 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Tentative ruling procedure does not apply. 

  

 5.  TIME:  9:00   CASE#: MSC15-02296 
CASE NAME: DAVILA VS WASNIOWKI 
HEARING ON MOTION FOR SUMMARY JUDGMENT AS TO PLAINTIFFS SECOND 
AMENDED COMPLAINT FILED BY ED S WASNIOWSKI, JUSTIN D ROBERTS, 
* TENTATIVE RULING: * 
 
 Before the Court is a Motion for Summary Judgment (“MSJ”) filed by Defendant Ed S. 
Wasniowski (“Wasniowski”), Defendant Justin D. Roberts (“Roberts”), Defendant Diversified Inv. 
Partners, LLC (“Diversified”), Defendant Dual Arch International (“Dual Arch”), Defendant David 
S. Absher (“Absher”), and Defendant Laurie Bradshaw (“Bradshaw”) (collectively, “Defendants”). 
The MSJ relates to the Second Amended Complaint (“SAC”) filed by Plaintiff Jeannine L. Davila. 
Plaintiff is in pro per. The SAC states claims for (1) extrinsic fraud; (2) notary fraud; (3) forgery; 
(4) attorney deceit; (5) negligence; (6) title fraud; (7) breach of trust; (8) wrongful foreclosure; (9) 
emotional distress; and (10) civil conspiracy. The MSJ is unopposed.  
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The causes of action for (1) extrinsic fraud, (2) notary fraud, (3) forgery, (4) attorney deceit, (5) 

negligence were stated exclusively against Matthew J. Gonsalves, whose demurrer to the SAC 

was sustained without leave to amend on July 11, 2016. The MSJ is directed towards the 

remaining causes of action for (6) title fraud, (7) breach of trust, (8) wrongful foreclosure, (9) 

emotional distress, and (10) civil conspiracy. 

Code of Civil Procedure (“CCP”) §§ 437c(o)(1) and 437c(p)(2) provide the relevant legal 

standard for deciding the MSJ. Section 437c(o)(1) provides, in relevant part: 

A cause of action has no merit if one or more of the elements of the cause of action 

cannot be separately established, even if that element is separately pleaded. 

Section 437c(p)(2) provides, in relevant part: 

A defendant or cross-defendant has met his or her burden of showing that a cause of 

action has no merit if that party has shown that one or more elements of the cause of 

action, even if not separately pleaded, cannot be established, or that there is a complete 

defense to that cause of action. Once the defendant or cross-defendant has met that 

burden, the burden shifts to the plaintiff or cross-complainant to show that a triable issue 

of one or more material facts exists as to the cause of action or a defense thereto. The 

plaintiff or cross-complainant shall not rely upon the mere allegations or denials of its 

pleadings to show that a triable issue of material fact exists but, instead, shall set forth 

the specific facts showing that a triable issue of material fact exists as to that cause of 

action or a defense thereto.  

Request for Judicial Notice 

Defendants Request Judicial Notice of several documents including a transcript and order in this 

action, a judgment in a related unlawful detainer, and an order by the First Appellate District 

Court of Appeal. This Request is unopposed. The Request for Judicial Notice (“RJN”) is granted. 

Evid. Code §§ 452, 453. 

Factual Background 

This action concerns a promissory note (the “Note”) and Deed of Trust secured by real property 

commonly known as 51 Freemark Court, Oakley, California, Contra Costa County Assessor’s 

Parcel Number 037-321-013-7 (the “Property”). UMF 8. Plaintiff Jeannine L. Davila was married 

to Edward Davila and in the course of their family law case, the Note was made payable to 

Edward Davila and secured by the Property. UMF 9. The Note is secured by the Deed of Trust 

dated November 22, 2004. UMF 11. On or about May 26, 2006, Roberts and Wasniowski 

purchased the Note and the Deed of Trust for the sum of $55,000.00 plus closing costs of 

$847.00, and the Assignment was recorded in the Office of the Recorder of Contra Costa 

County on May 31, 2006. UMF 12. Shortly after purchasing the Note and Deed of Trust, in June 

of 2006, Roberts contacted Plaintiff and visited her at the Property; neither at that time nor at 

any other time before the filing of this action were Roberts and Wasniowski informed that she 

claimed that there was any infirmity or defect in the Note or Deed of Trust, or that either was 

otherwise unenforceable. UMF 15. Both Roberts and Wasniowski contacted Plaintiff seeking 
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payment on the Note. UMF 16, 17, 18, 19. Shortly before January 21, 2015 Roberts and 

Wasniowski attempted to begin foreclosure proceedings; they provided a balloon payment 

notice to the Plaintiff through Dual Arch on or about January 21, 2015. UFM 20. When the 

balloon payment notice expired without payment on the Note or contact from Plaintiff, Roberts 

and Wasniowski requested that Dual Arch proceed with foreclosure on the Deed of Trust. UMF 

21. On June 1, 2015 the Substitution of Trustee dated May 15, 2015 was recorded, substituting 

Dual Arch as Trustee. UMF 23. On June 1, 2015 Dual Arch duly noticed and recorded a Notice 

of Default and Election to Sell Under Deed of Trust. UMF 31. On July 13, 2015 Bradshaw 

provided Plaintiff with pay-off information at her request. UMF 32. Bradshaw mailed the July 17, 

2015 letter of Dual Arch, signed by Absher, providing the calculation of the amount due. UMF 

33. On December 11, 2015 Dual Arch duly noticed, recorded, published, and posted the 

Trustee’s sale of the Property for January 6, 2016. UMF 34. On January 6, 2016 the Property 

was sold at the foreclosure sale to Roberts and Wasniowski, pursuant to the Deed of Trust. 

UMF 36. Pursuant to the sale, a Trustee’s Deed Upon Sale for the Property was recorded on 

January 14, 2016. UMF 37. 

Analysis 

Collateral Estoppel 

Collateral estoppel precludes relitigation of issues argued and decided in prior proceedings. 

Lucido v. Superior Court (1990) 51 Cal.3d 335, 341. In order for collateral estoppel to apply, 

several threshold requirements must be met. First, the issue sought to be precluded from 

relitigation must be identical to that decided in a former proceeding. Second, this issue must 

have been actually litigated in the former proceeding. Third, it must have been necessarily 

decided in the former proceeding. Fourth, the decision in the former proceeding must be final 

and on the merits. Finally, the party against whom preclusion is sought must be the same as, or 

in privity with, the party to the former proceeding. Id. 

Defendants argue that Plaintiff’s claims of invalidity of the Note and Deed of Trust are barred by 

the application of collateral estoppel. Specifically, that Plaintiff’s allegations at SAC ¶¶ 27, 29, 

49, 50, 55, 65, 99, 100, 108, 117, and 118 have already been litigated and determined by the 

Court in its Order regarding Plaintiff’s Motion for an Order Vacating the August 23, 2004 Order 

After Hearing. That Order made several findings with respect to the Promissory Note and Deed 

of Trust, including that there was nothing improper in the activities of the Supervising Court 

Clerk or Gonsalves with respect to the Promissory Note and Deed of Trust (RJN Ex. 2 at ¶ 7) 

and that Roberts and Wasniowski were bona fide purchasers for value (RJN Ex. 2 at ¶ 9). 

Defendants also note that Plaintiff appealed this Order, the appeal was dismissed, and the 

Order is final. RJN Ex. 4. 

The issue of invalidity of the Note and Deed of Trust does not appear to be wholly coextensive 

with the finding that there was nothing improper in the activities of the Supervising Court Clerk 

or Gonsalves with respect to the Promissory Note and Deed of Trust. Other issues, however, 

including the finding that Roberts and Wasniowski were bona fide purchasers for value, do more 

closely meet the threshold requirements for collateral estoppel. As discussed further, below, 
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both the operation of collateral estoppel with respect to this and other issues as well as the 

undisputed evidence demonstrate that there are no triable issues of material fact as to any of 

Plaintiff’s claims. 

 Title Fraud 

Plaintiff’s claim for title fraud is premised on her allegations that the promissory note and Deed 

of Trust were defective, specifically that “when Dual Arch, Absher and Bradshaw allegedly 

executed a trustee sale, these individuals knew the title instruments upon which Roberts and 

Wasniowski relied for title were defective.” SAC ¶ 100. As a threshold matter, this Court found 

that “the Supervising Court Clerk carried out the proper steps and procedures, and complied 

with the orders of the Court in signing the Promissory Note and Deed of Trust.” RJN Ex. 2 at 

¶ 7.  

This claim fails against Roberts and Wasniowski because they are bona fide purchasers for 

value. RJN Ex. 2 at ¶ 9; see also Melendrez v. D&I Investment, Inc. (2005) 127 Cal.App.4th 

1238, 1251 (a bona fide purchaser for value who acquires his interest in real property without 

notice of another’s asserted rights in the property takes the property free of such unknown 

rights). 

With respect to the other Defendants, there is no evidence that the promissory note or Deed of 

Trust were fraudulent or forged. Plaintiff’s only other theory of liability against Defendants in 

support of this claim is that she did not receive a copy of the promissory note pursuant to Civil 

Code § 2955(b)(1)(B)(i). SAC at ¶ 93. However, as noted by Defendants, Civil Code § 2955 

relates to investment of money held in an impound account. To the extent Plaintiff alleges that 

Defendants “refused to provide her with an accounting” (SAC ¶ 95), the unidpusted facts show 

that Plaintiff requested and received pay-off information. UMF 32, 33.  

 Breach of Trust 

Plaintiff’s breach of trust claim is based on her allegations that Dual Arch, Absher, Bradshaw, 

Roberts, and Wasniowski breached “their obligations of good faith and fair dealing implicit under 

the assignment of trust deed of May 25, 2006.” SAC ¶ 108. To the extent this claim is based on 

an alleged breach of the covenant of good faith and fair dealing implied under the Assignment of 

Deed of Trust, Dual Arch, Absher, and Bradshaw are not parties to that agreement. Declaration 

of Justin D. Roberts in Support of Motion for Summary Judgment (“Roberts Decl.”) at Ex. 4. As a 

consequence they cannot be liable for the implied promise of good faith and fair dealing in that 

contract agreement. See CACI 325. 

With respect to Roberts and Wasniowski, the breach of trust claim against them is precluded by 

the Court’s finding that they are a bona fide purchaser for value. RJN Ex. 2 at ¶ 9. 

To the extent this allegation may be construed as pleading a breach of fiduciary duty, it also 

fails. The elements of a cause of action for breach of fiduciary duty are: (1) existence of a 

fiduciary duty; (2) breach of the fiduciary duty; and (3) damage proximately caused by the 
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breach. Stanley v. Richmond (1995) 35 Cal. App. 4th 1070, 1086. There is no evidence of a 

fiduciary duty between Plaintiff and any of the remaining Defendants. 

 Wrongful Foreclosure 

A cause of action for wrongful foreclosure has three elements: “To obtain the equitable set-aside 

of a trustee’s sale or maintain a wrongful foreclosure claim, a plaintiff must allege that (1) the 

defendants caused an illegal, fraudulent, or willfully oppressive sale of the property pursuant to 

a power of sale in a mortgage or deed of trust; (2) the plaintiff suffered prejudice or harm; and 

(3) the plaintiff tendered the amount of the secured indebtedness or was excused from 

tendering.” Chavez v. Indymac Mortgage Services (2013) 219 Cal.App.4th 1052, 1062. 

Plaintiff’s wrongful foreclosure claim is premised on the allegation that “[t]he trust deed is void 

ab initio” (SAC ¶ 117) and “[t]he promissory note, forged or otherwise, does not exist” (SAC 

¶ 118). Neither theory has merit in light of the Court’s previous finding that “the Supervising 

Court Clerk carried out the proper steps and procedures, and complied with the orders of the 

Court in signing the Promissory Note and Deed of Trust.” RJN Ex. 2 at ¶ 7. Furthermore, there 

is no evidence that the trust deed and the promissory note are void.  

 Emotional Distress 

“The elements of a prima facie case for the tort of intentional infliction of emotional distress are: 

(1) extreme and outrageous conduct by the defendant with the intention of causing, or reckless 

disregard of the probability of causing, emotional distress; (2) the plaintiff's suffering severe or 

extreme emotional distress; and (3) actual and proximate causation of the emotional distress by 

the defendant's outrageous conduct. … Conduct to be outrageous must be so extreme as to 

exceed all bounds of that usually tolerated in a civilized community.” Wilson v. Hynek (2012) 

207 Cal.App.4th 999, 1009 (quoting Cervantez v. J.C. Penny Co. (1979) 24 Cal.3d 579, 593).  

The court in Wilson found that the trial court had properly sustained a demurrer to a cause of 

action for intentional infliction of emotional distress where there were no allegations of conduct 

by defendants that could be considered “outrageous.” The Wilson court noted that “[a]t most, 

this was a creditor/debtor situation whereby defendants were exercising their rights under the 

loan agreements.” Wilson, 207 Cal.App.4th at 1009. The same is the true here. There is no 

evidence of outrageous or extreme conduct. 

 Civil Conspiracy 

Plaintiff’s civil conspiracy claim is premised on her allegation that “Defendants met, colluded, 

conspired and agreed among themselves to act together in a cabal to purloin plaintiff’s home for 

the mutual benefit of defendants.” SAC ¶ 131. The remaining allegations are pled on information 

and belief, and largely consist of specific allegations levied against Gonsalves. SAC ¶ 132. 

However, this Court previously found that “Gonsalves committed no fraud and did nothing 

wrong.” RJN Ex.2 at ¶ 10. His actions cannot form the basis of a civil conspiracy claim and there 

is no other evidence in support of this claim. 

The unopposed motion for summary judgment is granted. 
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 6.  TIME:  9:00   CASE#: MSC15-02296 
CASE NAME: DAVILA VS WASNIOWKI 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Tentative ruling procedure does not apply.  If no party contests the tentative ruling on Line 5, 
however, the case management conference is vacated. 

  

 7.  TIME:  9:00   CASE#: MSC16-00893 
CASE NAME: MEGA CREATION VS. ALPHA DESIGN 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of MEGA CREATION 
INC FILED BY ALPHA DESIGN, INC, ALEXANDER RIVKIN 
* TENTATIVE RULING: * 
 
 

Defendants Alpha Design, Inc. and Alexander Rivkin’s demurrer is overruled as to cause 

of action one and continued to June 26, 2017 as to cause of action three.  

Defendants Alpha Design, Inc. and Alexander Rivkin (“Defendants”) have demurred to 

causes of action one and three. 

Cause of action one (breach of contract): 

Defendants argue that the breach of contract claim is uncertain because the complaint 

fails to attach the contract or plead verbatim the material terms of the contract. For this rule, 

Defendants cite to Otworth v. Southern Pac. Transportation Co. (1985) 166 Cal.App.3d 452, 459 

and Gilmore v. Lycoming Fire Ins. Co. (1880) 55 Cal. 123, 124.   

Since Otworth and Gilmore were decided, the California Supreme Court has made clear 

that “[i]n an action based on a written contract, a plaintiff may plead the legal effect of the 

contract rather than its precise language. [Citation.]” (Construction Protective Services, Inc. v. 

TIG Specialty Ins. Co. (2002) 29 Cal.4th 189, 198-199; see also Miles v. Deutsche Bank 

National Trust Co. (2015) 236 Cal.App.4th 394, 402 (discussing Otworth and Construction 

Protective Services).)  

Plaintiff has sufficiently alleged the legal effect of the contract between it and Defendants 

and therefore Plaintiff need not attach the contact or allege the material terms verbatim. (See 

SAC ¶¶ 10-14, 31) The demurrer as to this cause of action is overruled.  

Cause of action three (deceit): 
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Defendants have not filed a declaration showing compliance with Code of Civil 

Procedure §430.41, however, Plaintiff acknowledged that the parties did meet and confer as to 

cause of action one. There is no evidence, however, that the parties have met and conferred as 

to cause of action three. The parties shall meet and confer on cause of action three and 

Defendants shall file and serve a declaration showing compliance with Code of Civil Procedure 

§430.41 by June 16, 2017. The declaration will also indicate if the parties have agreed that the 

demurrer is not necessary or that Plaintiff will file another amended complaint. The hearing on 

the demurrer as to cause of action three will be on June 26, 2017 at 9:00 a.m. in Department 39. 

A new tentative ruling will be issued the court day before the hearing.  

 

  

 8.  TIME:  9:00   CASE#: MSC16-00893 
CASE NAME: MEGA CREATION VS. ALPHA DESIGN 
HEARING ON MOTION TO/FOR QUASH SERVICE OF SUMMONS FILED BY ALPHA 
DESIGN, INC, ALEXANDER RIVKIN 
* TENTATIVE RULING: * 
 
 

Defendants Alpha Design, Inc. and Alexander Rivkin’s motion to quash is denied.  

Defendants argue that this Court does not have personal jurisdiction over them. 

However, “[a] general appearance by a party is equivalent to personal service of summons on 

such party.” (Code of Civil Procedure §410.50(a).) “ ‘ “A general appearance operates as a 

consent to jurisdiction of the person, dispensing with the requirement of service of process, and 

curing defects in service.” [Citation.]’ [Citations.]… A general appearance occurs when the 

defendant takes part in the action or in some manner recognizes the authority of the court to 

proceed. [Citations.] If the defendant confines its participation in the action to objecting to lack of 

jurisdiction over the person, there is no general appearance. [Citations.] However, a party who 

seeks relief on any basis other than a motion to quash for lack of personal jurisdiction will be 

deemed to have made a general appearance and waived all objections to defects in service, 

process, or personal jurisdiction. [Citations.]” (Dial 800 v. Fesbinder (2004) 118 Cal.App.4th 32, 

52.) 

On October 5, 2016, Defendants Alpha Design, Inc. and Alexander Rivkin filed two 

motions to set aside defaults under Code of Civil Procedure §473(b). These motions did not 

include a request to set aside the defaults based upon lack of jurisdiction under Code of Civil 

Procedure §473(d). In addition, the proposed responsive pleadings were demurrers and not 

motions to quash based upon lack of personal jurisdiction. Thus, the filing of these motions was 

not limited to personal jurisdiction issues and therefore constituted general appearances by the 

Defendants. (See Kallman v. Henderson (1965) 234 Cal.App.2d 91, 99 (a defendant made a 

general appearance when he filed a motion to set aside a default based on matters that were 
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not exclusively related to personal jurisdiction); see also Adoption of Matthew B. (1991) 232 

Cal.App.3d 1239, 1271 (citing to Kallman for the same rule).) 

The Court finds that the Defendants Alpha Design, Inc. and Alexander Rivkin made 

general appearances in this case before raising the issue of personal jurisdiction and therefore 

the motion to quash is denied.  

  

 9.  TIME:  9:00   CASE#: MSC16-01476 
CASE NAME: GARAVENTA JR VS AZARI 
HEARING ON MOTION TO/FOR DISMISS CROSS COMPLAINT AS TO SILVIO 
GARAVENTA JR FILED BY SILVIO GARAVENTA JR 
* TENTATIVE RULING: * 
 
 Cross-defendant Silvio Garaventa, Jr.’s motion to dismiss the cross-complaint as to him only is 

granted, without opposition.  Garaventa’s demurrer to the cross-complaint was sustained, with 

leave to amend, and cross-complainant has not amended the complaint. 

 

  

10.  TIME:  9:00   CASE#: MSC16-01793 
CASE NAME: GARCIA VS. CONTRA COSTA 
HEARING ON MOTION TO/FOR STRIKE PORTIONS FROM PLTF'S SECOND 
AMENDED COMPLT FILED BY CONTRA COSTA COUNTY OFFICE OF EDUCATION 
* TENTATIVE RULING: * 
 
 Defendant’s motion to strike is granted.  The Court previously granted defendant’s motion for 

judgment on the pleadings with respect to the existence of a dangerous condition on public 

property, and ordered plaintiff to file a Second Amended complaint that “may not include the 

cause of action for dangerous condition of public property.”  On March 17, 2017, Plaintiff filed a 

Second Amended Complaint, which does not include a specific cause of action related to a 

dangerous condition on public property, but still contains a number of factual allegations that are 

relevant only to a cause of action for maintaining a dangerous condition on public property.  

Thus, while it may be argued that the Second Amended Complaint technically complies with the 

Court’s prior order, it nonetheless contains factual allegations that are irrelevant to the issues 

raised by the complaint.  These may be stricken pursuant to Code of Civil Procedure sections 

435 and 436.  Plaintiff has filed no opposition to the motion.  Defendant has submitted a 

proposed order with its motion, which appears to be satisfactory.  Thus, no further proposed 

order need be submitted. 
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11.  TIME:  9:00   CASE#: MSC16-02040 
CASE NAME: WONG VS. TAN 
SPECIAL SET HEARING ON: MOTION TO CONSOLIDATE SET BY MOTION 
FILED IN C14-02092 FILED 4-10-17 
* TENTATIVE RULING: * 
 
 See line 3. 

  

12.  TIME:  9:00   CASE#: MSC16-02409 
CASE NAME: WILLIAMSON VS. AC TRANSIT 
HEARING ON DEMURRER TO COMPLAINT of WILLIAMSON FILED BY AC 
TRANSIT 
* TENTATIVE RULING: * 
 

 The demurrer to the complaint is sustained.  Leave to amend is denied because 

plaintiffs have not met their burden of showing in what manner they can amend the Complaint 

and how that amendment will change the legal effect of their pleading.  (See McMartin v. 

Children’s Institute International (1989) 212 Cal.App.3d 1393, 1408.) 

The complaint alleges a claim against a public entity, Alameda-Contra Costa County 
Transit District, for personal injuries sustained on July 30, 2015 when a bus driver made a sharp 
left turn before plaintiffs were fully seated. 

 
Before suing a public entity on a claim like this, the plaintiff must present a government 

claim.  (Gov’t C. § 905, 945.4.)  The entity must accept or reject the claim.  If it then gives written 
notice of its rejection of the claim, the plaintiff must file a lawsuit within six months after that 
notice is delivered or mailed.  (Gov’t C. § 945.6 (a)(1).) 

 
Here, the complaint attaches a copy of defendant’s notice of rejection of the claim.  The 

notice is dated June 2, 2016.  Therefore, plaintiffs had only until December 2, 2016 to file this 
lawsuit.  Plaintiffs did not file their lawsuit until December 16, 2016. 

 
Plaintiffs ask the court to grant them an extension of time on the statute of limitations for 

fourteen days, to make their filing timely.  They suggest three possible grounds:  (1) they were 
unable to find an attorney after their original attorney withdrew when defendant rejected the 
government claim; (2) plaintiff Christian I. Williamson is a minor; and (3) plaintiff Dehlia A. 
Williamson was suffering from a preexisting seizure disorder during the six months after notice 
of rejection of the government claim. 

 
However, plaintiffs have not cited any authority authorizing such an extension of time, 

and the court is not aware of any.  Code of Civil Procedure section 352 provides, “[i]f a person 
entitled to bring an action . . . is, at the time the cause of action accrued either under the age of 
majority or lacking the legal capacity to make decisions, the time of the disability is not part of 
the time limited for the commencement of the action.”  However, section 352 was amended in 
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1970 to provide that this exception does not apply “to an action against a public entity or public 
employee upon a cause of action for which a claim is required to be presented.”  (See Barker v. 
Garza (2013) 218 Cal.App.4th 1449, 1458, n. 9, discussing, Williams v. Los Angeles 
Metropolitan Transit Authority (1968) 68 Cal.2d 599, 602.)   

 
In addition, plaintiffs have not cited any authority that their difficulty in finding an attorney 

tolls the statute of limitations.  They filed this lawsuit on December 16, 2016 without having an 
attorney to represent them.  They could have filed this action fourteen days earlier.  The written 
notice of rejection of the government claim contained a clear warning that they had only six 
months to file their lawsuit.   

 
 

  

13.  TIME:  9:00   CASE#: MSC17-00056 
CASE NAME: THE PINZA GROUP VS. GOTTFRIED 
HEARING ON DEMURRER TO COMPLAINT of THE PINZA GROUP PROPERTY 
MANAGEMENT INC FILED BY CLIMB REAL ESTATE, INC 
* TENTATIVE RULING: * 
 
 Hearing vacated. 

  

14.  TIME:  9:00   CASE#: MSL16-02657 
CASE NAME: AMEX VS. BOCKUS 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY AMERICAN EXPRESS 
BANK, FSB 
* TENTATIVE RULING: * 
 
 Hearing dropped at the request of the moving party on May 19, 2017. 

  

15.  TIME:  9:00   CASE#: MSL16-03507 
CASE NAME: BANK OF AMERICA VS LIWAG 
HEARING ON MOTION TO/FOR ENTRY OF JUDGMENT FILED BY BANK OF 
AMERICA, N.A. 
* TENTATIVE RULING: * 
 
 Granted.  The moving papers establish grounds for the motion pursuant to Code of Civil 
Procedure § 664.6 and there is no opposition. 
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16.  TIME:  9:00   CASE#: MSN17-0706 
CASE NAME: RE BRYANT JIMENEZ 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
 Granted.  The petition establishes grounds for approval of the minor’s compromise.  The Court 
finds good cause to excuse personal appearance of the guardian ad litem. 

  

17.  TIME:  9:05   CASE#: MSP17-00285 
CASE NAME: MATTER OF THE HAUER DECLARATIO 
HEARING RE: PTN TO DETERMINE INVALIDITY, FOR ELDER ABUSE, AND TO 
INSTRUCT TRUSTEE FILED ON 03/03/17 BY MARC HAUER, DONALD HAUER 
* TENTATIVE RULING: * 
 
 Probate matter—civil tentative ruling procedure does not apply.  Hearing required. 

  

18.  TIME:  9:05   CASE#: MSP17-00285 
CASE NAME: MATTER OF THE HAUER DECLARATIO 
SPECIAL SET HEARING ON: RETURN OF TRUST PROPERTY, FINANCIAL 
ELDER ABUSE SET BY LAURA HAUER 
* TENTATIVE RULING: * 
 
 Probate matter—civil tentative ruling procedure does not apply.  Hearing required. 

  

19.  TIME:  9:05   CASE#: MSP17-00330 
CASE NAME: MATTER OF SAMUEL D HAUER & M H 
HEARING RE: PETITION TO DETERMINE VALIDITY OF PURPORTED TRUST 
AMENDMENTS FILED ON 03/03/17 BY DEBRA HAUER 
* TENTATIVE RULING: * 
 
 Probate matter—civil tentative ruling procedure does not apply.  Hearing required. 
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20.  TIME: 10:00   CASE#: MSL16-03216 
CASE NAME: MIDLAND VS. OLIVAORTIZDEM 
COURT TRIAL - ONE HOUR SHORT CAUSE/ 0 DAY(S) 
* TENTATIVE RULING: * 
 
Trial.  Tentative ruling procedure does not apply. 

 


